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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1606 

Guidelines  on  Discrimination  Because 
of  National  Origin 

agency:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Final  guidelines. _ 

summary:  The  Equal  Employment 
Opportunity  Commission  is  revising  its 
Guidelines  on  Discrimination  Because 
of  National  Origin  to  clarify  them  and  to 
specifically  inform  the  public  of 
unlawful  employment  practices  which 
discriminate  on  the  basis  of  national 
origin.  These  Guidelines  reaffirm  the 
Commission’s  position  on  national 
origin  discrimination  as  expressed  in 
Commission  decisions  and  other  legal 
interpretations. 

EFFECTIVE  DATE:  December  29, 1980. 

FOR  FURTHER  INFORMATION: 

Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation,  2401  E  Street 
NW.,  Room  4002,  Washington,  D.C. 
20506,  (202)  634-7060. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  13, 1970,  (35  FR  421)  the 
Commission  adopted  its  Guidelines  on 
Discrimination  Because  of  National 
Origin.  These  Guidelines  were  issued  as 
a  result  of  charges  filed  by  individuals 
alleging  denial  of  equal  employment 
opportunity  because  their  last  names 
suggested  association  with  certain 
national  origin  groups,  or  because  of 
their  association  with  persons,  schools, 
churches  and  other  lawful  organizations 
identified  with  certain  national  origin 
groups.  The  Guidelines  were  last 
amended  on  March  18, 1974,  to  conform 
to  the  Supreme  Court  decision  in 
Espinoza  v.  Farah  Manufacturing  Co., 
Inc.,  414  U.S.  86,  92  (1973). 

In  order  to  allow  interested  persons 
an  opportunity  to  participate  in  all 
stages  of  its  guideline  process  and  in 
compliance  with  Executive  Order  12044 
(43  FR  12661,  March  24, 1978,  as 
amended  by  E.0. 12221, 45  FR  44249, 
July  1, 1980),  the  Commission  noticed  its 
intent  to  review  these  Guidelines  (45  FR 
51229  at  51231,  August  1, 1980).  On 
September  19, 1980,  45  FR  62728,  the 
Commission  published  a  proposed 
revision  of  its  current  Guidelines  which 
appear  at  29  CFR  1606.  The  proposed 
Guidelines  were  published  for  public 
comment  for  60  days.  In  compliance 
with  Executive  Order  12160  (44  FR 
44787,  September  28, 1979)  and  with  the 


Commission’s  Final  Consumer  Program, 
(45  FR  38930,  June  9, 1980),  the 
Commission  notified  members  of  the 
public  of  their  opportunity  ttf  comment 
on  the  proposed  Guidelines  by  directly 
mailing  them  to  various  interested 
groups  and  individuals. 

These  Guidelines  are  a  signiHcant 
regulation  under  Executive  Ordfer  12044, 
(43  FR  12661,  Mar.  24, 1978,  as  amended 
by  E.0. 12221,  45  FR  44249,  July  1, 1980). 
The  Commission  has  determined  that 
they  will  not  have  a  major  impact  on  the 
economy  and  that  a  regulatory  analysis 
is  not  necessary. 

In  compliance  with  Executive  Order 
12067,  (43  FR  28967,  July  5, 1978),  the 
Commission  has  consulted  wnth 
representatives  from  the  necessary 
federal  departments  and  agencies  on  the 
revision  of  these  Guidelines. 

n.  An  Overview  of  the  Guidelines  and 
Public  Comments 

The  Commission’s  main  purpose  in 
revising  its  Guidelines  is  to  restructure 
and  clarify  the  preceding  Guidelines, 
and  to  incorporate  into  the  Guidelines 
the  Commission’s  major  interpretations 
of  Title  VII  discrimination  on  the  basis 
of  national  origin.  Therefore,  each 
section  of  the  Guidelines  is  based  on 
existing  policy  which  the  Commission 
has  stated  in  its  Decisions,  in  the 
preceding  Guidelines  on  Discrimination 
Because  of  National  Origin  or  in  other 
interpretations  of  Title  VII. 

During  the  60  day  comment  period,  the 
Conunission  received  approximately  250 
comments  from  individuals,  civil  rights 
organizations,  business  associations, 
educational  institutions,  and  public  and 
private  employers.  About  two-thirds  of 
these  comments  were  general 
statements,  either  in  support  of,  or 
against  the  Guidelines,  and  did  not 
contain  specific  substantive  comments 
on  the  Guidelines.  Many  of  these 
commentators,  focussing  only  on  the 
section  relating  to  the  speak-English- 
only  rules,  incorrectly  equated  the 
Guidelines  with  the  bilingual  education 
programs  and  other  bilingual  programs. 
The  Commission  wants  to  emphasize 
that  the  Guidelines  have  no  relationship 
to  the  bilingual  education  programs  or 
other  bilingual  programs.  'The 
Commission  also  wants  to  emphasize 
that  the  Guidelines  do  not  promote  or 
require  bilingualism  in  the  workplace. 
The  goal  of  the  Guidelines  is  to  protect 
employees  from  discriminatory 
employment  practices  and  to  remove 
unnecessary  barriers,  such  as  the  broad 
speak-English-only  rules,  which  result  in 
the  denial  of  employment  opportunities 
to  individuals  on  the  basis  of  their 
national  origin. 


Many  commentators  strongly 
supported  this  revision  of  the  Guidelines 
and  indicated  that  these  Guidelines 
would  be  beneficial  in  achieving  equal 
job  opportunities  for  all  individuals 
regardless  of  their  national  origin,  or 
their  cultural  or  linguistic 
characteristics. 

The  following  is  an  analysis  of  each 
section,  the  major  comments  received 
and  the  changes  made  to  the  proposed 
Guidelines. 

§  1606.1 — Definition  of  National  Origin 
Discrimination 

This  section  is  based  on  §  1606.1(b)  of 
the  preceding  Guidelines  on 
Discrimination  Because  of  National 
Origin.  It  defines  national  origin 
discrimination  broadly  as  including,  but 
not  limited  to,  employment 
discrimination  because  of  an 
individual’s,  or  his  or  her  ancestor’s 
place  of  origin,  or  because  of  an 
individual’s  physical,  cultural  or 
linguistic  characteristics.  As  a  result  of 
the  comments,  the  Commission  has 
added  physical  characteristics  to  this 
definition.  As  several  commentators 
noted,  physical  characteristics,  such  as 
facial  features,  are  often  the  most 
obvious  bases  for  national  origin 
discrimination. 

The  Commission  will  carefully 
examine  charges  involving  the  denial  of 
equal  employment  opportunity  because 
of  an  individual’s  name,  marriage  to  a 
person  of  a  national  origin  group,  or 
association  with  persons,  organizations, 
schools  or  religious  institutions 
identiHed  with  any  national  origin 
group.  Some  commentators  suggested 
that  the  definition  was  too  broad  in 
extending  protection  to  an  individual 
merely  because  he  or  she  is  married  to 
someone  of  a  certain  national  origin  or 
associates  with  institutions  identified 
with  a  certain  national  origin.  These 
comments  are  based  on  a  misreading  of 
the  section.  The  section  only  states  that 
such  charges  will  be  examined  with 
particular  concern  to  determine  if. 
indeed,  the  alleged  discrimination  was 
based  on  national  origin.  To  clarify  this 
misunderstanding,  the  Commission  has 
added  a  sentence  stating  that  it  will 
determine  whether  there  has  been 
unlawful  national  origin  discrimination 
by  applying  general  Title  VII  principles, 
such  as  disparate  treatment  and  adverse 
impact.  For  example,  it  would  be 
unlawful  national  origin  discrimination 
for  an  employer  to  disparately  treat  an 
employee  who  it  thought  belonged  to  a 
certain  national  origin  group  because 
the  employee’s  spouse  had  a 
pronounced  foreign  appearance  or  a 
foreign  name. 
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A  few  commentators  stated  that  the 
deHnition  of  national  origin 
discrimination  was  too  broad  because  it 
not  only  included  minorities  but  also  all 
white  persons.  National  origin 
discrimination  may  often  overlap  with 
discrimination  because  of  race  or  color. 
The  Commission’s  deHnition  of  national 
origin  discrimination  is  necessarily 
broad  because  Title  VII  protects  all 
individuals  from  national  origin 
discrimination  regardless  of  their  race  or 
color. 

Some  commentators  believed  that  the 
definition  does  not  recognize  national 
origin  discrimination  grounded  in  a 
person’s  manner  of  dressing,  such  as, 
the  wearing  of  turbans  or  saris.  If  the 
facts  of  a  case  show  that,  imder  general 
Title  VII  principles,  there  has  been 
discrimination  on  the  basis  of  national 
origin,  such  discrimination  would  be 
covered  under  the  definitional  phrase 
’’cultmal  characteristics  of  a  national 
origin  group." 

Several  commentators  correctly  noted 
that  for  an  individual  to  be  protected 
against  national  origin  or  his  ancestors 
have  their  origins  in  a  sovereign  nation. 
See,  for  example.  Roach  v.  Dresser 
Industries,  23  FEP  Cases  1073  (W.D.  La. 
1980),  where  the  court  held  that  a  person 
of  Acadian  descent  (“Cajun")  could  sue 
under  Title  VII  for  national  origin 
discrimination.  Because  the  pluase 
"country  of  origin”  may  imply  a 
reference  to  a  sovereign  nation,  it  has 
been  substituted  by  the  phrase  "place  of 
origin”. 

Also,  the  phrase  “particular  national 
origin"  in  the  proposed  Guidelines  has 
been  changed  to  “national  origin  group” 
throughout  this  section.  In  order  to  have 
a  claim  of  national  origin  discrimination 
under  Title  VII,  it  is  not  necessary  to 
show  that  the  alleged  discriminator 
knew  the  particular  national  origin 
group  to  which  the  complainant 
belonged.  To  prove  a  national  origin 
claim,  it  is  enough  to  show  that  the 
complainant  was  treated  differently 
than  others  because  of  his  or  her  foreign 
accent,  appearance  or  physical 
characteristics.  See,  for  example,  Berke 
V.  Ohio  Department  of  Public  Welfare, 
24  EPD  pi, 217  (6th  Cir.  1980),  which 
held  that  defendants  had  discriminated 
against  Berke  because  of  her  accent 
which  flowed  from  her  national  origin. 
The  Court  of  Appeals,  in  a  per  curiam 
opinion,  afHrmed  the  unpublished 
district  court  opinion.  The  district  court 
had  held  that  it  was  immaterial  that  the 
employer  could  not  have  discriminated 
against  the  employee  because  she  was 
of  Polish  origin;  the  employer  did  not 
know  that  the  employee  was  Polish.  It 
was  sufficient  that  the  employer  treated 


her  differently  because  she  had  a 
“foreign”  accent. 

§  1606.2 — Scope  of  Utle  VII  Protection 

The  first  sentence  of  this  section  is 
based  on  §  1606.1(c)  of  the  preceding 
Guidelines,  and  has  been  revised  to 
conform  with  the  coverage  of  Title  VII. 
Section  1606.2  also  recognizes  that  Title 
VII  principles  of  disparate  treatment  and 
adverse  impact  equally  apply  to 
national  origin  discrimination. 

One  commentator  suggested  that  the 
Commission  clarify  the  responsibility  of 
labor  organizations  regarding  national 
origin  discrimination.  The  last  sentence 
has  been  restated  to  clarify  that  the 
Guidelines  use  the  term  “employer”  to 
refer  to  all  entities  covered  by  Title  VII. 
'Therefore,  the  Guidelines  apply  to  all 
entities  covered  by  Title  VB,  including 
labor  organizations,  joint  labor 
management  committees  controlling 
apprenticeship  or  other  training  or 
retraining,  and  public  or  private 
employment  agencies. 

§  1606.3 — ^The  National  Security 
Exception 

Section  1606.3  is  based  on  the 
exception  in  §  1606.1(d)  of  the  preceding 
Guidelines.  'This  Section  recognizes  the 
national  security  exception  as  it  appears 
in  Section  703(g)  of  Title  VIL 

The  Commission  did  not  receive  any 
comments  from  the  public  on  this 
section.  However,  as  a  result  of 
interagency  coordination  under 
Executive  Order  12067,  a  footnote  has 
been  added  to  refer  to  the  national 
security  provision  for  federal 
employment  under  5  U.S.C.  7532. 

§  1606.4 — ’The  Bona  Fide  Occupational 
Qualification  Exception 

This  section  reiterates  the  last 
sentence  in  §  1606.1(a)  of  the  preceding 
Guidelines  and  is  based  on  the 
Commission’s  long  held  position  that  the 
bona  fide  occupational  qualification 
exception  under  Section  703(e)  of  Title 
VII  shall  be  strictly  construed.  Several 
commentators  supported  the 
Commission’s  strict  construction  of  the 
BFOQ  exception.  'There  were  no 
substantive  comments  on  this  section 
and  no  changes  have  been  made. 

§  1606.5 — Citizenship  Requirements 

This  section  is  based  on  §  1606.1  (d) 
and  (e)  of  the  preceding  Guidelines.  In 
those  circumstances  where  citizenship 
requirements  have  the  purpose  or  effect 
of  discriminating  against  an  individual 
on  the  basis  of  national  origin,  they  are 
prohibited  by  Title  VII.  See  Espinoza  v. 
Farah  Mfg.  Co.  Inc.,  414  U.S.  86,  92 
(1973). 


Some  commentators  noted  that  the 
Guidelines  do  not  indicate  whether  an 
employer  would  be  liable  under  Title 
VII,  if  a  State  law  prohibits  the 
employment  of  illegal  aliens  and  if  the 
employer  refuses  to  hire  an  “illegal 
alien”  because  of  that  State  Law.  The 
commentators  mentioned  twelve  states 
which  have  laws  prohibiting  the 
employment  of  “illegal  aliens”.  'They 
also  cited  to  the  Supreme  Court  decision 
in  De  Canas  v.  Bica,  424  U.S.  351  (1976), 
which  held  that  the  State  of  California 
was  not  totally  barred,  by  virtue  of  the 
Immigration  and  Nationality  Act  (INA), 
from  regulating  the  emplo3rment  of 
“illegal  aliens”  within  its  boundaries. 
However,  the  Court  left  the  question 
open  for  the  lower  court  to  determine 
whether  the  California  statute  is  too 
broad  and  therefore  in  conflict  with  the 
purposes  and  objectives  of  Congress  in 
enacting  the  Immigration  and 
Nationality  Act.  For  example,  the  Court 
noted  that  the  California  statute 
prohibits  the  employment  of  aliens  who 
are  “not  entitled  to  lawful  residence  in 
the  United  States”;  and,  that  therefore, 
on  its  face,  it  appears  to  conflict  with 
the  INA  which  permits  certain  aliens, 
not  entitled  to  lawful  residence,  to  work 
in  the  United  States.  In  De  Canas,  the 
Court  was  not  presented  with  the  issue 
of  whether  the  California  law  was 
consistent  with  the  purposes  and 
objectives  of  Title  VIL  Similar  analysis, 
however,  would  have  to  be  made  in 
determining  whether  a  particular  State 
law  conflicts  with  Title  VB.  In  Title  VB, 
Congress  only  specifically  excluded 
from  coverage  the  employment  of  aliens 
outside  the  United  States.  See  Section 
702  of  Title  VB,  42  U.S.C,  2000e-l. 
Moreover,  even  if  such  a  State  law  is 
found  not  to  have  been  superseded 
under  Section  708  of  Title  VB,  42  U.S.C. 
2000e-7,  as  one  of  these  commentators 
recognized,  an  employer  may  be  liable 
under  Title  VB  if  it  is  shown  that  the 
employer  treats  applicants  who  look  or 
speak  like  aliens  differently  than  other 
applicants.  Since  the  Commission  has 
not  been  presented  with  charges 
involving  respondent  defenses  based  on 
such  State  laws,  it  has  not  developed 
policy  in  this  area.  If  the  Commission 
should  receive  such  a  charge,  it  will 
base  its  decision  on  the  provisions  of  the 
State  law  involved  and  on  the 
employer’s  application  of  the  State  law 
to  its  employment  practices. 

As  a  result  of  interagency 
coordination  under  Executive  Order 
12067,  the  Commission  has  added  to 
footnote  2,  a  reference  to  Executive 
Order  11935,  5  CFR  Part  7.4,  and  to  31 
U.S.C.  699(b),  which  set  forth  citizenship 
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requirements  for  certain  types  of  Federal 
employment. 

§  1606.6 — Selection  Procedures 

This  section  is  derived  from  several  of 
the  concepts  stated  in  S  1606.1(b)  of  the  • 
preceding  Guidelines.  As  a  result  of  the 
comments,  this  section  has  been  revised. 
It  a^irms  that  in  investigating  selection 
procedures  for  adverse  impact  on  the 
basis  of  national  origin,  the  Commission 
will  apply  the  principles  of  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (UGESP),  29  CFR  Part  1607. 
As  some  commentators  correctly  noted, 
height  and  weight  requirements  are 
exceptions  to  the  "bottom  line"  concept 
under  Section  4C(2)  of  the  UGESP. 
Section  1606.6(a)(2)  now  clearly  states 
this.  Some  commentators  also  stated 
that  the  effect  of  §  1606.6(b)  of  the 
proposed  Guidelines  was  to  include 
fluency-in-English  requirements  and 
foreign  training  or  education 
requirements  as  exceptions  to  the 
"bottom  line"  concept.  Section  1606.6(b) 
now  clarifies  that  the  Commission  does 
not  consider  these  selection  procedures 
to  be  exceptions  to  the  "bottom  line” 
concept.  However,  this  section 
emphasizes  that  fluency-in-English  and 
foreign  training  or  education 
requirements  are  often  the  basis  of 
national  origin  discrimination. 

Therefore,  the  Commission  will  carefully 
examine  charges  involving  these 
requirements  for  evidence  of 
discrimination  under  both  the  disparate 
treatment  and  adverse  impact  theories. 

Some  commentators  were  concerned 
with  the  lack  of  guidance  on  how  to 
determine  adverse  impact  and  job 
relatedness  for  selection  criteria 
identified  in  §  1606.6.  They  also  wanted 
to  know  the  recordkeeping  requirements 
for  national  origin  groups.  The 
Commission  has  given  detailed  guidance 
in  the  UGESP  on  how  to  determine 
adverse  impact  and  on  validation. 
Proposed  §  1606.6(a)(1)  has  been  revised 
to  clarify  that  these  are  the  standards 
which  employers  should  apply  in 
evaluating  selection  procedures  for 
unlawful  national  origin  discrimination. 
The  UGESP,  sections  4  and  15,  specify 
the  national  origin  groups  for  which 
employers  are  required  to  keep  records 
in  evaluating  selection  procedures  for 
unlawful  national  origin  discrimination. 
Those  recordkeeping  requirements  apply 
to  all  the  selection  procedures 
mentioned  in  §  1606.6. 

Most  of  the  comments  on  this  section 
concerned  the  selection  procedures 
mentioned  in  §1606.6(b)(2),  i.e.,  the 
denial  of  employment  opportunities 
because  of  an  individual’s  foreign 
accent  or  inability  to  communicate  well 
in  English.  An  employer  who  considers  a 


person’s  foreign  accent  or  ability  to 
communicate  in  English  as  one  of  its 
criteria  in  selecting  applicants  for  a  Job 
or  other  employment  opportunities, 
should  examine  these  practices  for 
evidence  of  disparate  treatment  on  the 
bases  of  national  origin,  as  well  as  for 
evidence  of  adverse  impact  under  the 
UGESP.  If  there  is  adverse  impact  based 
on  national  origin,  the  employer  must 
justify  the  use  of  the  selection  procedure 
by  showing  that  it  is  job  related  or 
otherwise  justified  under  Federal  law. 

For  example,  knowing  how  to  speak 
English  could  be  job  related  for  the  job 
of  selling  shoes  to  English-speaking 
customers.  However,  if  the  employer 
required  its  sales  people  to  speak 
without  an  accent  or  to  have  a  certain 
degree  of  fluency  in  English,  and  if  these 
requirements  had  an  adverse  impact 
based  on  national  origin,  the  employer 
would  have  to  show  the  job  relatedness 
of  the  no-foreign-accent  requirement,  or 
of  the  degree  of  fluency  in  English  which 
it  required. 

Several  commentators  were 
concerned  about  the  liability  under  Title 
VII  of  employers  who  require  their 
employees  to  be  bilingual  for  certain 
jobs.  A  job  requirement  of  bilingualism 
is  a  selection  procedure  under  the 
UGESP,  and  employers  should  follow 
the  principles  of  the  UGESP  in  analyzing 
these  jobs  for  adverse  impact  on  the 
basis  of  national  origin. 

Some  commentators  were  concerned 
that  the  Guidelines  would  discourage 
employees  from  improving  their  ability 
to  speak  English.  A  few  employers 
mentioned  that  they  had  programs  for 
their  employees  from  non-English 
speaking  backgrounds  to  study  and 
improve  their  English  language  skills. 

The  Commission  strongly  supports  such 
programs,  and  nothing  in  these 
Guidelines  precludes  employers  from 
encouraging  their  employees  to  improve 
their  ability  to  speak  English.  Simply 
stated,  the  Conunission’s  concern  is  that 
individuals  are  not  deprived  of 
employment  opportunities  on  the  basis 
of  non-job-related  language  proficiency 
requirements  which  under  the  UGESP 
have  an  adverse  impact  on  the  basis  of 
national  origin,  or  which  are  used  to 
disparately  treat  individuals  because  of 
their  national  origin. 

Some  commentators  stated  that  it 
would  be  difficult  and  impractical  to 
evaluate  foreign  training  and  education, 
especially  in  the  professional  fields,  and 
that  in  some  instances,  a  state  licensing 
requirement  for  the  job  may  treat  foreign 
education  or  training  differently.  It  is 
noted  that  an  individual’s  foreign 
training  or  education  is  particularly 
susceptible  to  subjecting  the  individual 


to  emplo3rment  discrimination  on  the 
basis  of  national  origin.  Therefore, 
chafes  alleging  discrimination  on  this 
basis  will  be  carefully  examined  by  the 
Commission  for  national  origin 
discrimination.  The  Commission’s 
investigation  will  focus  on  such 
questions  as:  does  the  employer  treat  all 
foreign  training  or  education  on  the 
same  basis,  or  does  it  discriminate 
between  foreign  training  or  education  on 
the  basis  of  an  individual’s  national 
origin;  although  a  job  may  ordinarily 
require  a  state  license,  does  the 
employer  uniformly  and  always  require 
such  license  for  the  job.  (For  licensing  or 
certification  requirements  that  have  an 
adverse  impact,  inter  alia,  on  the  basis 
of  national  origin,  see  also  Sections  2B 
and  16W  of  the  UGESP,  29  CFR  1607.2B 
and  1607.16W;  and  UGESP  Questions 
and  Answers  #7,  44  FR 11996, 11997 
(March  2, 1979). 

§  1606.7 — Speak-English-Only  Rules 

This  section  recognizes  that  an 
individual’s  primary  language  is  often  an 
essential  national  origin  characteristic. 
According  to  estimates  from  the  Survey 
of  Income  and  Education  conducted  by 
the  U.S.  Bureau  of  Census  in  Spring 
1976,  approximately  28  million  persons 
in  the  United  States  (about  13%  of  the 
total  U.S.  population)  have  non-English 
language  backgrounds  and  may  be 
affected  by  an  employer’s  speak- 
English-only  rule.  The  survey  identifies 
persons  with  non-English  language 
backgrounds  as  persons  whose  mother 
tongue  is  not  English,  who  normally  use 
languages  other  than  English,  or  who 
live  in  households  where  languages 
other  than  English  are  spoken.  About  21 
million,  or  seventy  five  percent,  of  this 
group  are  above  ^e  age  of  18.  The  study 
shows  the  following  approximate 
numbers  for  each  of  these  language 
backgrounds:  Spanish,  10.6  million; 
Italian,  2.9  million;  German,  2.7  million; 
French,  1.9  million;  Chinese,  Japanese, 
Korean  and  Vietnamese,  1.8  million; 
Polish,  1.5  million.  Approximately  2.4 
million  persons  in  the  United  States  do 
not  speak  any  English  at  all.* 

An  employer’s  rule  which  requires 
employees  to  speak  English  at  all  times, 
including  during  their  work  breaks  and 
lunch  time,  is  one  example  of  an 
employment  practice  which 
discriminates  against  persons  whose 
primary  language  is  not  English. 


*  See  U.S.  Department  of  Health,  Education  and 
Welfare,  National  Center  for  Education  Statistics, 
Bulletin  78  B-5,  August  22, 1978,  “Geographic 
Distribution,  Nativity,  and  Age  Distribution  of 
Language  Minorities  in  the  United  States:  Spring 
1976";  Waggoner,  Dorothy,  “Non-English  Language 
Background  Persons;  Three  U.S.  Surveys",  TESOL 
Quarterly,  vol.  12,  No.  3  at  247-262,  September,  1978. 
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Under  §  1606.7(a),  the  Commission 
presumes  that  totally  prohibiting 
employees  from  speaking  their  primary 
language,  violates  Title  VII  because  it  is 
a  burdensome  term  and  condition  of 
employment  which  discriminates  on  the 
basis  of  national  origin  by 
disadvantaging  an  individual’s 
employment  opportunities  and  by 
creating  a  discriminatory  working 
environment.  Therefore,  where  such  a 
rule  exists,  the  Commission  will  closely 
scrutinize  it.  However,  §  1606.7(b)  also 
recognizes  that  an  employer  may  require 
its  employees  to  speak  only  in  English  at 
certain  times  and  that  this  would  not  be 
discriminatory  if  the  employer  shows 
that  the  rule  is  justihed  by  business 
necessity:  for  example,  where  safety 
requires  that  all  communications  be  in 
English  so  that  everyone  can  closely 
follow  a  particular  task,  such  as,  surgery 
or  drilling  of  oil  wells;**  or  where  a 
salespterson  is  attending  to  English- 
speaking  customers.  When  the  employer 
believes  that  the  rule  is  justified  by 
business  necessity,  the  employer  should 
clearly  inform  its  employees  of  the 
general  circumstances  under  which  they 
are  required  to  speak  only  in  English 
and  the  consequences  of  violating  the 
rule.  Notice  of  the  rule  is  necessary 
because  it  is  common  for  individuals 
whose  primary  language  is  not  English 
to  inadvertently  change  from  speaking 
English  to  speaking  their  primary 
language.  Any  adverse  employment 
decision  against  an  individual  based  on 
a  violation  of  the  rule  will  be  considered 
as  evidence  of  discrimination  when  an 
employer  has  not  given  effective  notice 
of  the  rule. 

Most  of  the  general,  non-substantive 
comments  were  directed  toward  this 
section  of  the  Guidelines.  These 
comments  reflected  a  misunderstanding 
of  the  Guidelines  either  by  equating 
them  with  bilingual  education  and  other 
bilingual  programs  or  by  concluding  that 
their  purpose  is  to  promote  bilingualism 
in  the  workplace.  As  we  stated  at  the 
beginning  of  this  analysis,  the 
Guidelines  are  not  concerned  with 
bilingual  education  or  other  bilingual 
programs,  and  they  do  not  promote 
bilingualism  in  the  workplace,  the 
purpose  of  the  guidelines  is  to  explain  to 
employers,  and  other  entities  covered  by 
Title  VII,  the  Commission’s 
interpretation  of  what  constitutes 
national  origin  discrimination. 

As  the  Court  noted  in  Garcia  v.  Cloor, 
618  F.  2d  264,  268  n.l  (5th  Cir.  1980),  the 
Commission’s  previous  Guidelines  did 
not  give  any  standards  for  testing 
employer  rules  which  prohibit  the  use  of 


**  See  for  example,  Saucedo  v.  Brothers  Well 
Service,  Inc.,  464  F.  Supp.  919  (S.D.  Texas  1979). 


languages  other  than  English.  The 
purpose  of  §  1606.7  is  to  provide  this 
guidance.  The  Commission’s  concern  is 
to  prevent  employers  from  imposing 
speak-English-only  rules,  as  arbitrary 
and  oppressive  terms  and  conditions  of 
employment,  on  people  who  come  from 
non-English-speaking  backgrounds  in 
order  to  deprive  them  of  an  equal 
employment  opportunity  for  jobs  they 
are  otherwise  fully  qualified  to  perform. 
Section  1606.7  does  not  conflict  with  the 
Gloor  decision.  Gioor  did  not  involve  a  * 
speak-English-only  rule  which  was 
applied  at  all  times.  Neither  did  the  facts 
in  Gloor  involve  a  bilingual  employee 
whose  primary  language  was  not 
English.  In  the  Court’s  view,  Mr.  Garcia, 
who  spoke  both  English  and  Spanish 
failed  to  prove  that  Spanish  was  his 
primary  language 

Several  commentators  objected  to  the 
presumption  in  §  1606.7(a)  that  a  speak- 
English-only  rule  which  is  applied  at  all 
times,  including  break  and  lunch  time, 
violates  Title  VII.  The  Commission 
believes  that  this  would  create  such  a 
burdensome  term  and  condition  of 
employment,  for  employees  whose 
primary  language  is  not  English,  that  the 
mere  application  of  such  a  rule  would 
shift  the  burden  to  the  employer. 
Therefore,  the  Commission  believes  it  is 
necessary  to  closely  scrutinize  such  an 
absolute  prohibition.  However, 
employers  may  require  that  English  be 
spoken  when  it  is  justified  by  business 
necessity. 

Section  1606.7(a)  has  been 
restructured,  and  the  phrase  "in  the 
workplace  has  been  added.  The  words 
“narrowly  drawn”  have  been  eliminated 
in  §  1606.7(b)  because  they  are 
redundant. 

Some  commentators  stated  that  to 
notify  employees  of  the  “exact 
circumstances  and  times”  of  speak- 
English-only  rules  would  be  impractical 
for  employers  to  implement.  Therefore, 
the  Commission  has  changed  the  phrase, 
“exact  circumstances  and  times”  in 
§  1606.7(c),  to  the  more  flexible  concept 
of  “general  circumstances.”  The  manner 
in  which  an  employer  notifies  its 
employees  does  not  matter.  However, 
the  notice  must  be  effective,  i,e„  the 
employee  should  know  under  what 
circumstances  he  or  she  is  required  to 
speak  only  in  English  and  what  will 
happen  if  he  or  she  violates  the  rule. 

Section  1606.8 — Harassment 

This  section  states  that  harassment  on 
the  basis  of  national  origin  is  a  violation 
of  Title  VII  and  that  an  employer  has  an 
affirmative  duty  to  maintain  a  working 
environment  free  from  harassment  on 
the  basis  of  national  origin.  Section 
1606.8(c)  applies  general  Title  VII 


principles  to  the  issue  of  harassment 
and  states  that  an  employer  is 
responsible  for  the  acts  of  its 
supervisory  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
and  regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  acts. 
Section  1606.8(d)  distinguishes  the 
employer’s  responsibility  for  the  acts  of 
its  agents  or  supervisors  from  the 
responsibility  it  has  for  conduct 
between  fellow  employees.  This  sub¬ 
section  states  that  liability  for  acts  of 
national  origin  harassment  in  the 
workplace  between  fellow  employees 
exists  only  when  the  employer,  its 
agents  or  supervisory  employees,  knows 
or  should  have  known  of  the  conduct, 
and  the  employer  cannot  demonstrate 
that  it  took  immediate  and  appropriate 
corrective  action.  Section  1606.8(e) 
recognizes  that  in  certam  circumstances, 
an  employer  may  also  be  responsible  for 
the  acts  of  non-employees  with  respect 
to  harassment  of  employees  on  the  basis 
of  national  origin. 

Some  commentators  objected  to  the 
strict  liability  of  an  employer  under 
§  1606.8(c)  for  the  acts  of  harassment  of 
its  supervisory  employees  or  agents. 
Other  commentators  objected  to  an 
employer’s  responsibility  for  the 
conduct  of  non-employees  as  set  forth  in 
§  1606.8(e). 

'This  Commission  has  not  made  any 
change  in  this  section.  The  principles  of 
this  section  are  the  same  as  stated  in  the 
recently  published  Commission’s 
Guidelines  on  Sexual  Harassment,  45 
FR  74676  (November  10, 1980).  These 
principles  have  been  carefully 
developed  by  the  Commission  and  fully 
commented  upon  in  the  supplementary 
information  to  the  Commission’s  final 
Guidelines  on  Sexual  Harassment.  45 
FR  74676,  74677. 

Date:  December  22, 1980. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

Accordingly,  29  CFR  Chapter  XFV  is 
amended  by  revising  Part  1608  to  read 
as  follows: 

PART  1606— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
NATIONAL  ORIGIN 

Sec. 

1606.1  Definition  of  national  origin 
discrimination. 

1606.2  Scope  of  Title  VII  protection. 

1606.3  The  national  security  exception. 

1606.4  The  bona  fide  occupational 
qualification  exception. 

1606.5  Citizenship  requirements. 

1606.6  Selection  procedures. 

1606.7  Speak-English-only  rules. 


85636  Federal  Register  /  Vol.  45,  No.  250  /  Monday.  December  29,  1980  /  Rules  and  Regulations 


1606.8  Harassment. 

Authority:  Title  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended,  42  U.S.C.  2000e  et  seq. 

§  1606.1  Definition  of  national  origin 
discrimination. 

The  Commission  defmes  national 
origin  discrimination  broadly  as 
including,  but  not  limited  to,  the  denial 
of  equal  employment  opportunity 
because  of  an  individual’s,  or  his  or  her 
ancestor’s,  place  of  origin;  or  because  an 
individual  has  the  physical,  cultural  or 
linguistic  characteristics  of  a  national 
origin  group.  'The  Commission  will 
examine  with  particular  concern  charges 
alleging  that  individuals  within  the 
jurisdiction  of  the  Commission  have 
been  denied  equal  employment 
opportunity  for  reasons  which  are 
grounded  in  national  origin 
considerations,  such  as  (a)  marriage  to 
or  association  with  persons  of  a  national 
origin  group;  (b)  membership  in,  or 
association  with  an  organization 
identified  with  or  seeking  to  promote  the 
interests  of  national  origin  groups;  (c) 
attendance  or  participation  in  schools, 
churches,  temples  or  mosques,  generally 
used  by  persons  of  a  national  origin 
group;  and  (d)  because  an  individual’s 
name  or  spouse’s  name  is  associated 
with  a  national  origin  group.  In 
examining  these  charges  for  unlawful 
national  origin  discrimination,  the 
Commission  will  apply  general  Title  VII 
principles,  such  as  disparate  treatment 
and  adverse  impact. 

§  1606.2  Scope  of  Title  Vli  protection. 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  protects  individuals 
against  employment  discrimination  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin.  'The  Title  VII  principles 
of  disparate  treatment  and  adverse 
impact  equally  apply  to  national  origin 
discrimination.  These  Guidelines  apply 
to  all  entities  covered  by  Title  VII 
(collectively  referred  to  as  "employer”). 

§  1606.3  The  national  security  exception. 

It  is  not  an  unlawful  employment 
practice  to  deny  employment 
opportunities  to  any  individual  who 
does  not  fulHll  the  national  security 
requirements  stated  in  Section  703(g)  of 
Title  VII.  ‘ 

§  1606.4  The  bona  fide  occupational 
qualification  exception. 

The  exception  stated  in  Section  703(e) 
of  Title  VII,  that  national  origin  may  be 
a  bona  Hde  occupational  qualification, 
shall  be  strictly  construed. 

'  See  also,  5  U.S.C.  7532,  for  the  authority  of  the 
head  of  a  federal  agency  or  department  to  suspend 
or  remove  an  employee  on  grounds  of  national 
security. 


§  1606.5  Citizenship  requirements. 

(a)  In  those  circumstances,  where 
citizenship  requirements  have  the 
purpose  or  effect  of  discriminating 
against  an  individual  on  the  basis  of 
national  origin,  they  are  prohibited  by 
Title  VU.* 

(b)  Some  State  laws  prohibit  the 
employment  of  non-citizens.  Where 
these  laws  are  in  conflict  with  Title  VII, 
they  are  superseded  under  Section  708 
of  the  Title. 

§  1601.6  Selection  procedures. 

(a) (1)  In  investigating  an  employer’s 
selection  procedures  (including  those 
identified  below)  for  adverse  impact  on 
the  basis  of  national  origin,  the 
Gommission  will  apply  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (UGESP),  29  CFR  part  1607. 
Employers  and  other  users  of  selection 
procedures  should  refer  to  the  UGESP 
for  guidance  on  matters,  such  as  adverse 
impact,  validation  and  recordkeeping 
requirements  for  national  origin  groups. 

(2)  Because  height  or  weight 
requirements  tend  to  exclude 
individuals  on  the  basis  of  national 
origin,’  the  user  is  expected  to  evaluate 
these  selection  procedures  for  adverse 
impact,  regardless  of  whether  the  total 
selection  process  has  an  adverse  impact 
based  on  national  origin.  Therefore, 
height  or  weight  requirements  are 
identiHed  here,  as  diey  are  in  the 
UGESP,*  as  exceptions  to  the  “bottom 
line”  concept. 

(b)  The  Commission  has  found  that 
the  use  of  the  following  selection 
procedures  may  be  discriminatory  on 
the  basis  of  national  origin.  Therefore,  it 
will  carefully  investigate  charges 
involving  these  selection  procedures  for 
both  disparate  treatment  and  adverse 
impact  on  the  basis  of  national  origin. 
However,  the  Commission  does  not 
consider  these  to  be  exceptions  to  the 
“bottom  line”  concept: 

(1)  Fluency-in-English  requirements, 
such  as  denying  employment 
opportunities  because  of  an  individual’s 

*See  Espinoza  v.  Farah  Mfg.  Co.,  Inc.,  414  U.S.  86, 
92  (1973).  See  also,  E.0. 11935,  5  CFR  Part  7.4:  and  31 
U.S.C.  699(b),  for  citizenship  requirements  in  certain 
Federal  employment. 

*See  CD  71-1529  (1971),  CCH  EEOC  Decisions 
^6231.  3  FEP  Cases  952:  CD  71-1418  (1971),  CCH 
EEOC  Decisions  f 6223,  3  FEP  Cases  580:  CD  74-25 
(1973),  CCH  EEOC  Decisions  {6400, 10  FEP  Cases 
260.  Davis  v.  County  of  Los  Angeies,  566  F.  2d  1334, 
1341-42  (9th  Cir.,  1977)  vacated  and  remanded  as 
moot  on  other  grounds,  440  U.S.  625  (1979).  See  also, 
Dothard  v.  Rawiinson.  433  U.S.  321  (1977). 

*See  Section  4C(2)  of  the  Uniform  Guidelines  on 
Employee  Selection  Procedures,  29  CFR  1607.4C(2). 


foreign  accent,®  or  inability  to 
communicate  well  in  English.® 

(2)  Training  or  education  requirements 
which  deny  employment  opportunities 
to  an  individual  because  of  his  or  her 
foreign  training  or  education,  or  which 
require  an  individual  to  be  foreign 
trained  or  educated. 

§  1606.7  Speak-English-only  rules. 

(a)  When  Applied  at  all  Times,  A  rule 
requiring  employees  to  speak  only 
English  at  all  times  in  the  workplace  is  a 
burdensome  term  and  condition  of 
employment.  The  primary  language  of 
an  individual  is  often  an  essential 
national  origin  characteristic. 

Prohibiting  employees  at  all  times,  in  the 
workplace,  from  speaking  their  primary 
language  or  the  language  they  speak 
most  comfortably,  disadvantages  an 
individual’s  employment  opportunities 
on  the  basis  of  national  origin.  It  may 
also  create  an  atmosphere  of  inferiority, 
isolation  and  intimidation  based  on 
national  origin  which  could  result  in  a 
discriminatory  working  environment.'’ 
Therefore,  the  Commission  will  presume 
that  such  a  rule  violates  Title  VII  and 
will  closely  scrutinize  it. 

(b)  When  Applied  Only  at  Certain 
Times.  An  employer  may  have  a  rule 
requiring  that  employees  speak  only  in 
English  at  certain  times  where  the 
employer  can  show  that  the  rule  is 
justibed  by  business  necessity. 

(c)  Notice  of  the  Rule.  It  is  common 
for  individuals  whose  primary  language 
is  not  English  to  inadvertently  change 
from  speaking  English  to  speaking  their 
primary  language.  Therefore,  if  an 
employer  believes  it  has  a  business 
necessity  for  a  speak-English-only  rule 
at  certain  times,  the  employer  should 
inform  its  employees  of  the  general 
circumstances  when  speaking  only  in 
English  is  required  and  of  the 
consequences  of  violating  the  rule.  If  an 
employer  fails  to  effectively  notify  its 
employees  of  the  rule  and  makes  an 
adverse  employment  decision  against  an 
individual  based  on  a  violation  of  the 
rule,  the  Commission  will  consider  the 
employer’s  application  of  the  rule  as 
evidence  of  discrimination  on  the  basis 
of  national  origin. 

~  §  1606.8  Harassment 

(a)  The  Commission  has  consistently 
held  that  harassment  on  the  basis  of 
national  origin  is  a  violation  of  Title  VII. 
An  employer  has  an  affirmative  duty  to 

“See  CD  AL68-1-155E  (1969),  CCH  EEOC 
Decisions  {6008, 1  FEP  Cases  921. 

•See  CD  YAU9-048  (1969),  CCH  EEOC  Decisions 
{6054,  2  FEP  Cases  78. 

’  See  CD  71-446  (1970),  CCH  EEOC  Decisions 
{6173,  2  FEP  Cases.  1127:  CD  72-0281  (1971),  CCH 
EEOC  Decisions  {6293. 
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maintain  a  working  environment  &ee  of 
harassment  on  the  basis  of  national 
origin.® 

(b)  Ethnic  slurs  and  other  verbal  or 
physical  conduct  relating  to  an 
individual’s  national  origin  constitute 
harassment  when  this  conduct:  (1)  Has 
the  purpose  or  effect  of  creating  an 
intimidating,  hostile  or  offensive 
working  environment;  (2)  has  the 
purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work 
performance:  or  (3)  otherwise  adversely 
affects  an  individual’s  employment 
opportunities. 

(c)  An  employer  is  responsible  for  its 
acts  and  those  of  its  agents  and 
supervisory  employees  with  respect  to 
harassment  on  the  basis  of  national 
origin  regardless  of  whether  the  speciHc 
acts  complained  of  were  authorized  or 
even  forbidden  by  the  employer  and 
regardless  of  whether  the  employer 
knew  or  should  have  known  of  their 
occurrence.  The  Commission  will 
examine  the  circumstances  of  the 
particular  employment  relationship  and 
the  job  functions  performed  by  the 
individual  in  determining  whether  an 
individual  acts  in  either  a  supervisory  or 
agency  capacity. 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is 
responsible  for  acts  of  harassment  in  the 
workplace  on  the  basis  of  national 
origin,  where  the  employer,  its  agents  or 
supervisory  employees,  knows  or  should 
have  known  of  the  conduct,  unless  the 
employer  can  show  that  it  took 
immediate  and  appropriate  corrective 
action. 

(e)  An  employer  may  also  be 
responsible  for  the  acts  of  non¬ 
employees  with  respect  to  harassment 
of  employees  in  the  workplace  on  the 
basis  of  national  origin,  where  the 
employer,  its  agents  or  supervisory 
employees,  knows  or  should  have 
known  of  the  conduct  and  fails  to  take 
immediate  and  appropriate  corrective 
action.  In  reviewing  these  cases,  the 
Commission  will  consider  the  extent  of 
the  employer’s  control  and  any  other 
legal  responsibility  which  the  employer 
may  have  with  respect  to  the  conduct  of 
such  non-employees. 

|FR  Doc.  80-40269  Filed  12-24-80;  8:45  am) 

BHXING  CODE  6570-06-iy! 


•See  CD  CL68-12-431  EU  {1969).  CCH  EEOC 
Decisions  t|6085.  2  FEP  Cases  295;  CD  72-0621 
(1971),  CCH  EEOC  Decisions  f6311, 4  FEP  Cases 
312;  CD  72-1561  (1972),  CCH  EEOC  Decisions  ?6354. 
4  FEP  Cases  852;  CD  74-05  (1973),  CCH  EEOC 
Decisions  t|6387,  6  FEP  Cases  834;  CD  76-41  (1975), 
CCH  EEOC  Decisions  tl6632.  See  also,  Amendment 
to  Guidelines  on  Discrimination  Becouse  of  Sex, 

§  1604.11(a)  n.  1,  45  FR  7476  sy  74677  (November  10, 
1980). 


